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UNFAIR COMPETITION 1 

A STUDY OF CERTAIN PRACTICES AND THEIR RELATION TO 
THE TRUST PROBLEM IN THE UNITED STATES II 

VI. Rebates and preferential contracts 

DISCRIMINATIONS in the form of rebates and preferen- 
tial contracts are made by two classes of organizations : 

A. Manufacturing and trading companies. 

B. Transportation companies. 

A. One of the most common methods of securing exclusive 
selling is by the use of a rebate. The factors' agreements of 
the American Tobacco Company from which the exclusive sell- 
ing clause was quoted in the preceding section also contained 
the following provision : 

Eighth. If, however, you handle cigarettes of our manufacture ex- 
clusively, and do not sell or distribute, or in any way aid in the sale, 
or distribution of , cigarettes of other manufacture, and if you, in all 
respects, fully comply with the terms and conditions of this agreement, 
we will pay you an additional commission of seven and one-half (Tj4) 

1 The first part of this study was printed in the Political Science Quarterly, 
vol. xxix, pp. 282-306. It enumerated eleven methods of unfair competition and 
gave consideration to the first five. The methods enumerated are the following: 
I. Local price-cutting. 
II. Operation of bogus "independent " concerns. 

III. Maintenance of " fighting ships" and "fighting brands." 

IV. Lease, sale, purchase or use of certain articles as a condition of the lease, sale, 

purchase or use of other required articles. 
V. Exclusive sales and purchase arrangements. 
VI. Rebates and preferential contracts. 

VII. Acquisition of exclusive or dominant control of machinery or goods used in the 
manufacturing process. 
VIII. Manipulation. 

IX. Blacklists, boycotts, white-lists, etc. 

X. Espionage and use of detectives. 

XL Coercion, threats and intimidation. 
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per cent on the amount realized by you from the sale of cigarettes 
which we may consign to you. 1 

The exclusive sales contract for photographic paper in effect 
May 1, 1 90 1, contained this clause: 

On or about the 20th of each month a memorandum showing amount 
of previous month's net paper purchases will be sent each dealer from 
each factory. If this memorandum is returned at the time indicated 
thereon, properly signed and verified to the satisfaction of this com- 
pany, a credit amounting to 12 per cent on the net purchases will be 
made. . . . 

Fifteen per cent represents the full trade discount on paper, but an 
extra credit as stated above is offered as a special consideration for ad- 
vantages accruing . . . through having our specialties sold in original 
packages and at a price that affords the dealer a profit large enough to 
warrant his energetically and exclusively pushing their sale. 2 

Of like nature is a provision drawn from the " Jobbers' License 
Agreement" of the recently dissolved Bathtub Trust, which 
reads: "7. If all the conditions of this agreement have been 
complied with and you have confined your purchases to Licensed 
Manufacturers, we will pay you rebates on such purchases as 
you have made from us . . ." 3 

In a similar manner the Cleveland Stone Company secures 
the exclusive handling of its grindstones. It offers a rebate 
of twelve and one-half per cent on the purchases made by job- 
bers in the period of the preceding six months if they have 
purchased exclusively from it. 4 In November, 1906, just prior 
to the period when the first independent glucose company 

1 Report and proceedings of the joint committee of the Senate and Assembly ap- 
pointed to investigate trusts. State of New York, Senate Document no. 40, 1897, 
p. 880. 

2 Quotation is taken from the terms of sale supplied by W. S. Hubbell, counsel for 
the General Aristo Company. Report of the United States Industrial Commission on 
Trusts and Industrial Combinations (second volume on this subject), vol. xiii, p. 192. 
At that time the Eastman Kodak Company was the trade agent to market all the 
goods of the General Aristo Company. Italics are the writer's. 

'Italics are the writer's. United States v. Standard Sanitary Manufacturing Com- 
pany. Record, cit. supra, vol. ii, pp. 34-35. 

'United States v. Cleveland Stone Company. Petition, cit. supra, p. 20. 
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placed its products upon the market, the Corn Products Refining 
Company is alleged to have offered to the trade a profit-sharing 
or rebate plan. The purpose of the plan was to secure compli- 
ance with the exclusive handling and selling clause referred to 
in the previous section. 1 The Corn Products Refining Company 
and its subsidiaries agreed to set aside for payment to their cus- 
tomers, out of the profits of the last six months of 1906, a sum 
equal to ten cents per hundred pounds upon all sales of glucose 
and grape sugar made to such customers. This payment was 
to be made on December 31, 1907, on the condition that cus- 
tomers should purchase exclusively from the company during 
the balance of the year 1906 and all of the year 1907. It is 
alleged that this plan was continued until 191 o. 2 

A second and different kind of discrimination appears in the 
cases of the American Can Company and the former Electric 
Lamp Combination. It is claimed that the American Can 
Company was organized and has since been controlled by the 
same interests that originally organized the American Tin Plate 
Company. In December, 1903, the United States Steel Cor- 
poration effected an inter-company consolidation by which the 
American Sheet Steel Company purchased the property of the 
American Tin Plate Company. At the same time the name 
American Sheet Steel Company was changed to American 
Sheet Steel and Tin Plate Company. With this organization 
the American Can Company is alleged to have made preferen- 
tial contracts for tin plate. Thereby it was enabled to purchase 
its plate for the manufacture of cans at lower prices than were 
independent manufacturers. 3 

The government charged that the Electric Lamp Combina- 
tion entered into preferential contracts with the Libby Glass 
Company, the Fostoria Bulb and Bottle Company, the Phoenix 

1 Supra, section v in part i. 

'United States v. Corn Products Refining Company. Petition, cit. supra, pp. 

20-21. 

8 United States of America v. American Can Company and Others. Original Peti- 
tion, U. S. D. C. for the District of Maryland, p. 18. It should be borne in mind 
that the American Sheet, Steel and Tin Plate Company produces approximately sixty 
per cent of the domestic output of tin plate. 
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Glass Company and the Corning Glass Works. These four 
were " substantially the only manufacturers " of glass bulbs 
and tubing in the United States. The combination, on condi- 
tion that these concerns should sell to independent lamp man- 
ufacturers, only at higher prices than it was itself compelled to 
pay, agreed to purchase from them its entire supply of these 
materials. A contract of a similar nature was also made with 
the Providence Gas Burner Company, the sole manufacturer of 
bases in this country. 1 

B. The doctrine that railroad rebates constitute unfair com- 
petition as against those concerns not benefited thereby is now 
so well established that it requires little examination or discus- 
sion. The history of the old Standard Oil Company is replete 
with instances of railroad rebates. It is true that with the 
passage of interstate commerce legislation there disappeared 
many of the more open forms of rebates which had charac- 
terized the earlier history of that organization. But this does 
not mean that the Standard ceased to be the recipient of favors. 
On the contrary it continued to enjoy advantages over com- 
petitors that were equivalent to rebates, at least in their effect 
upon competition. Secret rates, discriminations in open and 
published rates against independent as compared with Standard 
Oil refining points, blind and false billing and discriminations 
in the classification and rules for the shipment of oil may be 
enumerated as among such advantages. 2 

Industrial " tap lines " also furnish opportunities for disguised 
rebates. The Corn Products Refining Company owns switch- 
ing railroads which connect its four principal plants at Pekin, 
Granite City, Argo and Davenport with the trunk lines. 
Through rates are made by the switching and trunk lines in 
conjunction with one another. The government asserts that 
prior to March, 1910, the share of these rates which was given 
to the switching lines was excessive as compared with the ser- 
vice actually performed. This practice was equivalent to a 

1 United States v. General Electric Company. Petition, cit. supra, pp. 35-36. 
Note that these practices were forbidden by the decree of the court. 
' Report of the Commissioner of Corporations on the Transportation of Petroleum. 
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rebate from the railroad company of a part of the freight rates. 
It was finally forbidden by the rulings of the Interstate Com- 
merce Commission. 1 The situation just outlined does not differ 
greatly from those cases where " tap line " services — the hand- 
ling of products from the place of production to the main line 
of the railroad — are furnished free of charge. In a recent 
opinion on this latter point the Interstate Commerce Com- 
mission expressed the following view : 

What we decide ... is that these practices are unlawful in them- 
selves because they are rebates, in fact and in effect, and also give un- 
due and unreasonable preferences and advantages to the industries so 
favored and work undue and unreasonable prejudice and disadvantage 
to shippers in the same business who do not receive any such allowances 
or rebates and who do not receive the benefit of any such services. 2 

The same reasons which make exclusive sales and purchasing 
arrangements unfair must likewise render unfair all rebates so 
far as they may be used to effect such arrangements. Rebate 
provisions similar to the first five described in this section are 
much more likely to prove an effective instrument in securing 
exclusive selling and purchasing than are either the imposition 
of fines or the threat of a refusal to supply goods. The one 
makes an appeal to the purchaser's cupidity. The others are 
likely to arouse more or less hostility and opposition which may 
result either in a refusal to enter into exclusive arrangements or 
to abide by the terms of such as chance to have been made. 

It requires little demonstration to show that open or dis- 
guised rebates and also preferential contracts are unfair competi- 
tion. Each confers a similar unfair advantage, though in slightly 
different ways. A lower transportation rate given to one con- 
cern than to other and competing concerns enables the former 
to lower its prices by the difference between the two charges. 
When materials which enter into the productive process are sold 
to one organization at lower prices than to its competitors, the 
same result occurs. In both cases that productive efficiency 

1 United States v. Corn Products Refining Company. Petition, cit. supra, p. 28. 
'New York Times, January 28, 19 14. 
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which may have enabled marginal concerns to compete is ren- 
dered powerless ; and such organizations, if any there be, will 
be compelled to discontinue business. It is also true that not 
even the most highly efficient competing organizations will be 
able to maintain themselves if the differential between either 
the two prices for transportation Or the two prices for materials 
becomes sufficiently great. At the same time the beneficiary 
of rebates and preferential contracts may be notoriously ineffi- 
cient — so inefficient that it could not exist for a moment under 
economically fair competition. Yet under the unfair conditions 
described, little or no competition whatsoever may be able to 
survive. 

As the deferred rebate contracts of various steamship " con- 
ferences " x result in an unfairness of a somewhat different char- 
acter than that which is occasioned by railroad rebates, they 
have been reserved for separate discussion. The deferred re- 
bate is explained in the Report of the Royal Commission on 
Shipping Rings as follows : 

The Companies issue a notice or circular to shippers informing them 
that, if at the end of a certain period (usually four or six months) they 
have not shipped goods by any vessels other than those dispatched by 
members of the Conference they will be credited with a sum equiv- 
alent to a certain part (usually 10 per cent) of the aggregate freights 

'This term was defined by the "Royal Commission " as follows : " A Shipping 
' Ring ' or ' Conference ' is a combination more or less close of Shipping Companies 
formed for the purpose of regulating or restricting competition in the carrying trade 
on a given trade route or routes. ' ' Cf. Report of the Royal Commission on Shipping 
Rings with Minutes of Evidence and Appendices, vol. i, part ii, p. 9. Further quo- 
tations from the same report indicate more clearly the nature of the "Conference " or 
" Ring. " " The operations of a Conference are confined to a particular trade route, 
that is to say, the engagements which the various lines enter into with one another 
only apply to the trade within certain definite areas or between specific ports. A 
Steamship Company may be a member of several Conferences, but its engagements 
in one are independent of those in any other. . . . 

The main objects with which a Conference is formed are two. It is formed pri- 
marily to regulate competition between the Companies with a view to maintaining 
regular rates of freight. This object is achieved by means of an agreement or under- 
standing between the Lines that they will charge the same rates of freight. . . . 

The second object is to concert measures to meet the competition of ship owners 
outside the Conference." Ibid., p. 9. 
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paid on their shipments during that period, and that this sum will be 
paid over to them, if at the end of a further period, (usually four or six 
months) , they have continued to confine their shipment to vessels be- 
longing to members of the Conference. The sum so paid is known as 
a deferred rebate. 1 

As applied to American conditions the deferred rebate has been 
used at one time or another by " conference " lines sailing to 
and/or from American ports and South and East Africa, Argen- 
tine, Brazil, Central America, Jamaica, Porto Rico, Trinidad, 
and various ports in the Far East. 2 

The chief unfairness of competition under railroad rebates is 
one between the shippers over the lines of a railroad. One or- 
ganization is enabled by the preference afforded it to injure and 
destroy others perhaps equally efficient but not equally favored. 
This situation apparently does not result from the deferred re- 
bate contracts of the steamship conferences at least so far as 
American trade is concerned. As a report submitted by the 
representatives of certain steamship lines to the Committee on 
the Investigation of Shipping Combinations phrased it : 

The system of deferred rebates to loyal shippers has none of the evils 
of the secret rebate which was formerly employed by railroads. Re- 
bates which exist in certain trades from distant countries to the United 
States are open and public. . . . Any merchant may obtain the bene- 
fit of this published allowance by complying with the terms of the cir- 
culars. 3 

If these statements are true, 4 and so long as they continue to be 
true, the deferred rebate contracts of the steamship confer- 

1 Royal Commission on Shipping Rings, cit: supra, vol. i, part ii, p. 9. 

1 Proceedings of the Committee of V. erchant Marine and Fisheries in the Investi- 
gation of Shipping Combinations, pp. 118-119, 124, 148, 171-172, 174, 279, 282, 
310, 323-5, 418, 429, 527, 879-880, 906, 1209, 1222-23. 

'Italics are the writer's. Report submitted to the Committee on Merchant Marine 
and Fisheries by the committee appointed by the representatives of the steamship lines 
maintaining established service from New York to foreign countries, including Porto 
Rico and the Philippines. Committee on Investigation of Shipping Combinations, 
cit. supra, p. 1369. 

•The evidence seems on the whole to indicate that they are. 
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ences do not work an unfairness which enables one shipper to 
injure and destroy a competitor. 1 This being the case, it is 
necessary to seek elsewhere to discover the reason for regarding 
deferred rebate contracts as unfair. Suppose a steamer sails 
with a cargo from New York to Brazil, expecting to secure 
shipments of coffee or other commodities to fill its hold on the 
return voyage. Obviously its chances of accomplishing this 
object are small, since a conference agreement with deferred 
rebate contracts exists in the trade from Brazil to New York, 
although not in the opposite direction. If a merchant ships by 
this steamer, which is not a member of the conference, he loses 
his rebates, not only for the rebate period in which he makes 
the shipment, but also those of the prior rebate period, pay- 
ment of which has been deferred. Nor will it usually avail this 
steamer anything to offer reduced or even greatly reduced rates. 
This is because the amount which the shipper would gain by 
violating his contract will seldom, if ever, amount to a sum ap- 
proaching that which he receives if he complies with his agree- 
ment. 

Under conditions of true economic competition it is clear 
that the lowest bidder would secure the freight. The deferred 
rebate prevents this result. Consequently it must be regarded 
as unfair competition. Its inevitable tendency as well as its ac- 
knowledged purpose and intent is to destroy all competition in 
the carrying trade and place it in the hands of the parties to 
the conference agreement. While believing that deferred re- 
bate contracts must be regarded as unfair competition, the 
writer is far from contending that competition in the trans- 
oceanic steamship trade is eithei necessary or desirable. A 
large part of this traffic may be not unfairly described as monop- 
olistic in character. A considerable number of commodities 

1 It might be asked if a shipper who repeatedly broke his contract by shipping over 
other than conference lines would always be allowed on his application to ship under 
the terms of the deferred rebate contract. If not, he would obviously be discrimi- 
nated against as compared with other companies. In this case the contract would be 
open to the same criticism as are rebates given by railroads. Little if any discrimi- 
nation of this sort, however, seems to have been practiced. Mr. Barber testified that 
his own company had even paid the deferred rebates when they had been forfeited 
by shippers who had broken their contracts by utilizing other than conference lines. 
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require a certain regularity and rapidity in transportation ser- 
vice. The amount of this type of freight is frequently not large 
enough to afford a profit to more than a relatively small num- 
ber of vessels. If unlimited competition is permitted, the ten- 
dency would probably be for the necessary regularity and 
rapidity to disappear. Lines which had maintained these con- 
ditions would be compelled to withdraw, since it would no longer 
be profitable to have regular sailing dates nor to devote to this 
service steamers sufficiently large and powerful to supply rapid 
transportation. 

Important as these considerations are, they cannot alter the 
conclusion that under present conditions deferred rebate con- 
tracts constitute unfair competition. Yet they are significant, 
since they show that there are fields in which the principle of 
free competition is economically unsound. Possibly, indeed 
probably, there are other lines of business besides that of the 
trans-oceanic steamship traffic to which this statement would 
apply with equal force. It certainly seems desirable that some 
form of regulation should be adopted which will recognize 
the necessities of ocean steamship traffic. A line maintaining a 
regular and rapid service between certain ports would appear 
entitled to charge a somewhat higher rate for it. Nor does it 
seem just that its traffic should be subject to the mercy of any 
chance tramp steamer that may drop into port to secure a 
cargo. Yet the difficulty of adequate regulation is great. The 
trade is between different countries. Many objections therefore 
exist to a form of regulation similar to that afforded by the 
Interstate Commerce Commission. The ideal solution would 
probably be a commission composed of the representatives of 
the great carrying nations. This body would designate the 
conference areas, determine the conditions under which steam- 
ship lines could become members and prescribe the circum- 
stances under which " tramps " and similar vessels might com- 
pete with the conference lines for cargo. The system in vogue 
at present is designed to and does shut out competition within 
the conference area. However desirable rapid and regular ser- 
vice may be from the standpoint of the shipper, however neces- 
sary to maintain these conditions deferred rebate contracts may 
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be, they are none the less unfair to competing steamers and 
lines. Under no circumstances except the strictest govern- 
mental regulation should they be permitted. 

VII. Acquisition of exclusive or dominant control of machinery 
or goods used in the manufacturing process 

Attempts to acquire control of the machinery necessary to 
the manufacture of goods date from more than two decades 
ago. On or about April 30, 1887, the Standard Envelope 
Company ' made a contract with Lester and Wasley of Norwich, 
Connecticut, to purchase all the envelope machines which that 
firm might make or sell during the five succeeding years. At 
the same time Lester and Wasley on their part agreed not to 
furnish more than twenty-four machines in any one year.* 
Whether or not this firm was the sole manufacturer of envelope 
machinery does not appear. 

A similar plan of action with reference to cigarette machinery 
was pursued by the old American Tobacco Company following 
its organization in 1890. By securing and maintaining for 
some time the exclusive control of the most successful cigarette 
machinery, the American was able to strengthen its dominant 
position in the cigarette business. The Kinney and Kimball 
companies, both parties to the organization of the American 
Tobacco Company in 1890, used the Allison cigarette machine, 
the patents for which were owned by one of the members of 
the Kinney company. 3 Charles G. Emery, the first treasurer of 
the American Tobacco Company, was the inventor of the Emery 
machine which Goodwin and Company — another of the con- 
stituent members of the 1890 organization — had been using. 
At the start, therefore, the American acquired control of these 

1 The Standard Envelope Company was a corporation of Massachusetts organized 
by, and used as a clearing house for, a combination of several of the largest envelope 
manufacturers of the United States. For a brief account of the organization and 
operation of this combination, see an article by the writer in the American Economic 
Review for September, 1913, vol. iii, p. 561. 

2 Report of the Committee on General Laws, on the investigation relative to trusts. 
New York Senate Document, no. 50, 1888, p. 469 

8 These machines did not prove satisfactory and were later discarded. 
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two machines. Soon after it also made a contract with the 
Bonsack Machine Company for the privilege of the exclusive 
use and control in the United States of the Bonsack machine. 
The American had the right to cancel the contract if the Bon- 
sack company failed to secure for it the exclusive use of that 
type of machine prior to March I, 1891. It might also exer- 
cise the same right whenever as many as one hundred million 
cigarettes were manufactured in this country within a period of 
twelve consecutive months by factories of concerns outside the 
combination, or on machines not controlled by the Bonsack 
company. In conformity with this agreement, the Bonsack 
Machine Company terminated its contracts in force with out- 
side manufacturers, and the American continued the use of the 
machine under this contract until the year 189s. 1 

According to the government, the only companies in the 
United States which formerly manufactured suitable and effi- 
cient electric-lamp-making machinery were the York Electric 
and Machine Company and Elmer F. Dwyer, the latter trading 
as the Dwyer Machine Company. By the terms of certain 
agreements, the Electric Lamp Combination, through the 
National Electric Lamp Company, acquired all the patents, ap- 
plications and machinery on hand which these organizations 
possessed. In addition, the York and Dwyer companies agreed 
to refrain from making lamp-making machinery, except for sale 
to the members of the combination. 2 

In the latter part of 1913 the government brought suit against 
the American Can Company. That concern was charged with 
acquiring control, at or subsequent to its organization, of the 
principal can-making machinery plants of the United States, 
together with most of the valuable patents for making that 
machinery. In some cases, this result was accomplished through 
long-term contracts with patentees for controlling the disposi- 

1 Adverse judicial decision lost the Bonsack Company the exclusive right to the use 
of the most important parts of its machine. On January 2, 1896, therefore, the 
American ceased to pay royalties and to have the exclusive right to the use of the 
Bonsack machine. Report of the Commissioner of Corporations on the Tobacco In- 
dustry, part i, pp. 66-67. 

•United States v. General Electric Company. Petition, cit. supra, pp. 34 35. 
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tion of the machinery manufactured under their patents; in 
others, by the purchase of licenses which the owners of patents 
had issued to manufacturers of cans ; in still others, by obtain- 
ing contracts not to sell such machinery to other parties. 1 

In January, 19 14, the Graham Wood Company of Brooklyn 
brought suit against the Standard Wood Company and the 
Greene Manufacturing Company in the supreme court of New 
York County. The Greene Manufacturing Company manu- 
factures machines known as " presses," which are useful and 
necessary in the manufacture of bundled kindling wood. In 
return for an annual consideration of $5000 the Greene Manu- 
facturing Company appointed the Standard Wood Company its 
exclusive sales-agent and further agreed not to sell any press 
without the consent of the Standard Wood Company. The 
action of the Graham Wood Company was brought primarily 
on account of the injurious results of a refusal to sell such 
machinery to it. 3 

Somewhat different from the cases just described are those in 
which the control which is acquired is that of the articles or 
materials which enter into the manufacturing process. The 
greater part of the supply of raw paper used in the manufacture 
of photographic papers throughout the world is said to be in the 
hands of the General Paper Company of Germany. This or- 
ganization is alleged to control the output of Blanchet Freres, 
Kleber and Company of France, and Steinbach and Company 
of Germany, the largest mills in Europe. Prior to December, 
1906, when the control of the General Paper Company was 
almost complete, the General Aristo Company, which is con- 
trolled by the Eastman Kodak Company, is alleged to have 
contracted to purchase the entire supply of raw paper exported 
by the General Paper Company to the United States. This 
contract, it was claimed, was continued from 1906 to 1910.3 

•United States v. American Can Company. Petition, at. supra, pp. 12-17. 

'United States of America v. Standard Wood Company and Others. Original 
Petition, U. S. C. C. for the Southern District of New York, p. 14; Graham Wood 
Company v. Standard Wood Company and the Greene Manufacturing Company, 
Supreme Court, New York County. Typewritten copy of Motion for Judgment, 
pp. 1-2. 

•United States v. Eastman Kodak Company. Petition, cit. supra, p. 25. 
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While it is true that there are some smaller manufacturers of raw 
paper in Europe, the fact still remains that independent com- 
panies were excluded from the largest and most desirable source 
of supply. Mr. Dailey testified that the Photographic Supplies 
Combination first secured control of raw paper imported from 
Germany about the year 1899. 

Some of the American manufacturers had contracts with the manu- 
facturers in Germany, so they were protected for a certain length of 
time ; and these which were thus protected the General Aristo Company 
purchased as far as possible .... But I had no contract at that 
time, and consequently I was shut off from a supply of raw paper al- 
most completely, although I was able to get some of certain kinds. 1 

The government has charged the Aluminum Company of 
America with endeavoring to obtain such a control of the baux- 
ite properties of the United States as would prevent anyone but 
itself from producing metal aluminum. 2 -Prior to 1905, the 
Aluminum Company of America possessed valuable bauxite 
properties, yet it did not approach control of even fifty per cent 
of the total bauxite supply of the United States. In that year, 
however, the company through the General Chemical Company, 
acquired the capital stock of the General Bauxite Company. 
As part consideration for this contract, the General Chemical 
Company agreed that it would not use or sell bauxite sold to it 
by the General Bauxite Company for conversion into metal 
aluminum, but would use it solely for the manufacture of alum, 
alum salts, alumina sulphate and similar products. 3 In 1909, a 
contract was made with the Norton Chemical Company for the 
purchase (with one reservation) of the bauxite properties of 
the Republic Mining and Manufacturing Company, whose cap- 
ital stock was owned by the Norton company. The latter 

1 Testimony of Mr. W. B. Dailey. Report of the Industrial Commission , tit. supra , 
vol. xiii, p. 183. 

* Metal aluminum is manufactured from bauxite. 

•Sections Fourth and Eighth of the Contract between the General Chemical Com- 
pany and the General Bauxite Company, quoted in United States of America v. Alum- 
inum Company of America. Petition in Equity, U. S. D. C. for the Western Dis- 
trict of Pennsylvania, p. 17. 
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might mine and use bauxite from a certain forty-acre tract of 
bauxite land, and might also mine it and sell it for any purpose 
except for the manufacture of aluminum. 1 

In considering these contracts made by the Aluminum Com- 
pany of America, it should be borne in mind that this organ- 
ization is alleged to control nearly one-half the stock of the 
Aluminum Castings Company, thirty-seven per cent of the 
stock of the Aluminum Goods Manufacturing Company, and to 
be sole owner of the stock of the Northern Aluminum Company 
and the United States Aluminum Company, manufacturers of 
aluminum cooking utensils. 2 

Apart from any question as to the legality of these arrange- 
ments, it is submitted that the cases cited are instances of unfair 
competition. Such contracts and agreements are clearly an in- 
terference with the economic rights of others. Through the 
difficulty or impossibility of procuring the necessary tools or 
materials, individuals are hindered or prevented from under- 
taking a particular line of business. It cannot therefore be 
doubted that this method is a powerful deterrent to prospective 
competitors. Again, after independents have undertaken a 
certain line of business, such contracts or agreements may 
seriously hamper their operations or even force their discon- 
tinuance altogether. The economic efficiency of a given organ- 
ization may be great, but without free access to the machinery 
and goods required for the manufacturing process, it cannot 
compete except at an enormous disadvantage. 

VIII. Manipulation 
The term " manipulation " for want of a better has been 
employed to include certain practices and methods which have 
occasionally appeared. It is charged that when the Naval 
Stores Export Company began active business, the Naval 
Stores Combination inaugurated a fierce trade warfare against 
it. The Naval Stores Export Company accumulated a consid- 
erable quantity of resin and spirits of turpentine. Much of this 

1 Sections Tenth and Eighteenth of Norton Chemical Company Contract, quoted 
United States v. Aluminum Company of America, cit. supra, p. 19. 
* Ibid., pp. 12-14, 2 9- 
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stock was hypothecated with banks. By manipulation the com- 
bination then caused the Savannah market for turpentine to 
decline some thirty per cent within a period of a couple of 
weeks. The Export company was requested to furnish addi- 
tional margins. This it was unable to do, and as a result was 
forced to sell out its accumulated stock at losses which nearly 
wiped out its capital stock. 1 

The case of the Pennsylvania Sugar Refining Company is 
familiar to many. Some years ago Adolph Segal began the 
construction of a sugar refinery in the city of Philadelphia. 
During the process of construction, and while Mr. Segal was 
hard pressed for cash, he was offered a loan by one Gustav E. 
Kissel, a broker for an undisclosed principal. The offer was 
accepted. In return for the loan, a majority of the stock of 
the refinery company and all the bonds were deposited with 
Kissel, and written authority was given him to exercise the vot- 
ing power of the stock. 2 The undisclosed principal was in fact 
the American Sugar Refining Company. A few days after 
these arrangements were completed, Kissel attended a meeting 
of the board of directors of the Pennsylvania Refining Company 
and caused four of the seven directors to resign and himself and 
three others subject to his control to be elected to fill the 
vacancies. The majority of the board then adopted and spread 
upon the minutes of the company the following declaration: 
*' Resolved, That the refinery do not run and that no proceed- 
ing looking to the beginning of operation be taken until the 
further order of the Board." s 

Manipulation has also been charged against the Aluminum 
Company of America in delaying the forwarding of bills of 
lading and in abruptly ceasing to ship aluminum metal to con- 

1 United States of America v. American Naval Stores Company, et a I. Petition in 
Equity, U. S. D. C. for the Eastern Division of the Southern District of Georgia, 
pp. 11-12. 

* Cf. Agreement, Exhibit L, United States v. American Sugar Refining Company, 
Petition, p. 213 ff. 

'Quoted from resolution cited in United States v. American Sugar Refining Com- 
pany. Petition, cit. supra, p. 87. Cf. for further details, Hearings on the Investi- 
gation of the American Sugar Refining Company, 62d Congress, 1st session, 1910- 
11, vol. ii, pp. 1276-1285. 
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cerns competing in the manufacture of aluminum-finished goods, 
without giving any warning of its intention. In this way inde- 
pendents were hampered and prevented from filling their orders. 1 
Such acts were possible because of the large control of bauxite 
fields possessed by the Aluminum Company of America.' 

The effect of these methods is too obvious to require more 
than brief comment. In the Naval Stores example, the organi- 
zation attempting to compete was practically destroyed. In the 
Sugar Refinery case, a potential competitor was stifled and 
suppressed. 

IX. Blacklists, boycotts, white-lists etc. 

Most of the cases of blacklisting and boycotting which the 
writer has been able to discover are in connection with the 
operations of various wholesale and retail trade organizations. 
In these cases such methods develop out of the practice known 
as classification. A few words are therefore necessary in order 
to explain classification. As indicated by the writer in another 
article^ there has appeared for some years past a noticeable 
tendency toward a more economic system for the distribution of 
goods. This tendency has manifested itself in the increasingly 
large number of commodities which are disposed of without the 
assistance of middlemen, either wholesalers or retailers. As a 
result, the interests of wholesalers or jobbers and retailers are 
to a certain extent in harmony. They both desire to prevent 
shipments directly from the manufacturer to the consumer. In 
addition the wholesaler may be said to be interested in the pre- 
vention of shipments from the manufacturer to the retailer while 
the retailer is equally concerned in preventing any shipments 
from the wholesaler or jobber to the consumer. 4 The purpose 

'United States v. Aluminum Company of America. Petition, cit. supra, p. 23. 

* See supra, section vii. 

8 American Economic Review, September, 1913, vol. iii, p. 555. 

4 This situation is indicated in the following quotation taken from the Boston 
agreement of the Lumber Trade Associations : 

" Second. That the National Wholesale Lumber Dealers' Association take up and 
consider the pronounced and recognized evils from which both branches* are suffer- 
ing, viz: 

•"Both branches" means wholesale and retail. 
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of classification may be said to be to confine trade to what the 
various wholesale and retail associations regard as its legitimate 
channels, i. e., from manufacturer to wholesaler, to retailer, to 
consumer. Steps are taken and rules formulated to classify 
the trade into these four groups, manufacturers, wholesalers, 
retailers, and consumers. The usual method is by the use of 
more or less arbitrary definitions of each one of these terms. 1 
On this classification is based the standing of any concern in the 
trade. 

Let us examine the ways in which this classification is used. 
In the first place several trade associations publish trade lists 
known by various titles as "Red Books," "Green Books" or 
" Blue Books." In these lists are published the names of all 
individuals, firms and corporations regarded by the trade (in 
accordance with the rules of classification mentioned) either as 
wholesalers or retailers, as the case may be. Such a list of re- 
tailers would indicate to manufacturers or wholesalers those 
concerns which were regarded by the trade as the legitimate 
customers of either or both. A list of wholesalers or jobbers 
would give a similar indication to the manufacturer. Only 
those individuals and concerns appearing in such lists (or in 
separate classification sheets issued by some organizations) are 
entitled to obtain goods at the trade discounts which are allowed 
the different classes. Obviously the " Red," " Blue " and " Green 
Books " operate as a fair list. Concerns not listed are of two 
classes : first, those which are not regarded by the trade as 
legitimate wholesalers or jobbers on the one hand, or as legiti- 
mate retailers on the other; second, those whose names may 
have been removed from the list because of a violation of so- 
called trade ethics. 

1. Sales by manufacturers and wholesalers to consumers. 

2. Sales by brokers, agents, and commission men to consumers. 

3. Sales and quotations by the so-called retail dealers to consumers, through 
agents, and by methods used by the wholesaler in soliciting trade from retailers," 

Cf. United States of America v. Eastern States Retail Lumber Dealers' Associa- 
tion and Others. Original Petition, U. S. C. C. for the Southern District of New 
York, Exhibit F, p. 81. 

'On classification compare the following proceedings: United States of America v. 
Colorado and Wyoming Lumber Dealers' Association, et al. Bill of Complaint, 
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A second way in which a trade association may work out its 
intention to confine trade to certain channels is by the use of 
recommended lists. Thus a retail association might issue a list 
of wholesalers or of wholesalers and manufacturers from which 
it was recommended that its members should buy. Shipments 
made directly to consumers by concerns upon this list would, 
when discovered, be reported to members of the association. 
The implication which would be drawn from such reports would 
be that association members should cease trading with the 
offending concerns. Names might be removed from preceding 
lists of offenders by a statement to this effect. Usually this has 
been done only after proper adjustment has been made with 
the association. An illustration of this practice is shown in the 
following circular: 

Official report of the Eastern States Retail Lumber Dealers' Associ- 
ation, 18 Broadway, New York, N. Y. 

Statement to members, April, igog. — You are reminded that it is 
because you are members of our association and have an interest in 
common with your fellow members in the information contained in this 
statement, that they communicate it to you, and that they communi- 
cate it to you in the strictest confidence . . . 

The following are reported as having solicited, quoted, or as having 
sold direct to the consumers : 

[Here follow the names of several score concerns.] 

REMOVED SINCE LAST REPORT. 

[Here follow the names of fifteen concerns.] 

Members, upon learning of any instance of persons soliciting, quoting, 

or selling direct to consumers should at once report same , and in so doing 

should, if possible, supply the following information : The number and 

initials of car, the name of consumer to whom car is consigned, the 

U.S.C.C. for the District of Colorado, Eighth Judicial Circuit, p. 10 ff.; United States 
of America v. Edward E. Hartwick and others. Original Petition, U. S. C. C. for 
the Eastern District of Michigan, Southern Division, p. m.j United States of 
America v. Southern Wholesale Grocers Association, et at. Decree of Injunction, 
U. S. C. C. for the Northern District of Alabama, p. 4 ff.; United States of Amer- 
ica v. Pacific Coast Plumbing Supply Association and Others. Petition in Equity, 
U. S. C. C. for the Southern District of California, p. 12 ff. ; United States of Amer- 
ica v. Eastern States Retail Lumber Dealers' Association and Others. Petition, tit. 
supra, pp. 18-56. 
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initials or name of shipper, the date of arrival of car, the place of de- 
livery, the point of origin. 1 

A number of similar circulars and letters might be quoted 
did space permit. 2 

It is submitted that these acts on the part of trade associa- 
tions must be regarded as unfair competition. When methods 
are used to induce an individual not to purchase from certain 
persons or concerns, such methods must be regarded as unfair. 
It has already been indicated that economic competition, com- 
petition upon the basis of efficiency, requires that an individual 
shall not be restricted in the purchasing of the machines or 
materials which enter into the manufacturing process. In like 
manner such competition demands that a manufacturer or 
dealer be permitted to sell freely to whomsoever he pleases. 
Except under the strictest governmental regulation and super- 
vision, no organization should exercise the power to injure and 
destroy the business of any concern because that concern 
chooses to sell to such customers as it wishes. It may even be 
doubted whether an organization should be allowed to exercise 
this power under any conditions whatever. The development 
of the methods here discussed has to a considerable extent been 
due to the growth of larger units of selling organization ; the 
large retailer, the chain store, the department store, the mail- 
order house and cooperative associations. In part, at least, the 
object of such methods is to prevent the economic efficiency 

1 United States v. Eastern States Retail Lumber Dealers' Association. Original 
Petition, Exhibit U, pp. 98-100. 

s In this connection and on this general subject cf. United States v. Eastern States 
Retail Lumber Dealers' Association. Petition, cit. supra, Exhibits J, K, L, O, S, 
T, W, X, Y and Z, p. 88 ff.; United States of America v. Willard G. Hollis and 
Others. Petition, U. S. C. C. of the District of Minnesota, Exhibit A, p. 69; United 
States v. Southern Wholesale Grocers' Association, Decree of Injunction, p. 5; 
United States v. Hartwick. Original Petition, cit. supra, Exhibit A, p. 42; United 
States v. Pacific Coast Plumbing Supply Association. Petition, cit. supra, pp. 12- 
14; United States of America v. Master Horseshoers National Protective Association 
of America and Others. Petition in Equity, U. S. D. C. for the Eastern District of 
Michigan. S mthern Division, p. 18 ff.; United States of America v. Philadelphia 
Jobbing Confectioners' Association and Others. Petition in Equity, U. S. D. C. for 
the Eastern District of Pennsylvania, pp. 5-9. 
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of these larger units from having full play. Large sales units 
are steps in the direction of a more economic system of the dis- 
tribution of commodities. If their competition were not un- 
fairly restrained by classification and similar methods, it is prob- 
ably true that they would force many of the smaller selling 
units to the wall. It should be borne in mind, however, that 
no system is economically defensible which maintains in busi- 
ness large numbers of individuals who could not exist under 
the conditions of a competition that is based solely upon effi- 
ciency. 

Another one of the uses of the principle of boycott is in con- 
nection with the enforcement of the exclusive selling, price 
maintenance, or other clauses of factors' agreements. Thus the 
New York Trust Investigation of 1897 contains a list of several 
concerns, whose consignment agreements with the American 
Tobacco Company were revoked. In some cases this was be- 
cause of the fact that they had handled opposition goods, in others 
because they had cut prices. 1 When methods are employed to 
effectuate ends which are in themselves unfair competition, such 
methods must also be regarded as unfair. In so far, therefore, 
as the principle of boycotting is or may be utilized to enforce 
exclusive handling or selling it ought to be considered as unfair. 
In so far as the same principle may be used to secure price 
maintenance no opinion upon the question of unfairness is ex- 
pressed, since a discussion of price maintenance lies outside the 
scope of this paper. 

X. Espionage and use of detectives 

It is a well-known fact that more than one organization has 
used extremely questionable methods for tracing the business 
of competitors. There are, for example, masses of evidence in 
regard to this practice as used by the old Standard Oil Company. 
That organization obtained much information in regard to the 
business of competitors from the reports of oil inspectors and 
by bribing railroad officials. It also made extensive use of spies 
and detectives for following the tank wagons of competitors and 

■New York Trust Investigation, 1897, cil. supra, p. 913 ff. 
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thus tracing the source of their business. 1 The testimony in the 
suit brought by the United States against the old Powder Trust re- 
vealed analogous practices. 2 There is also a considerable degree 
of similarity between the methods employed by the old Stan- 
dard Oil Company and those used by the National Cash Register 
Company. According to testimony the latter organization made 
use of Pinkerton detectives in 1904 and 1905 to spy upon 
competitors. 3 In fact the entire history of this organization is 
replete with examples of the employment of spies and detectives 
to look after opposition business and to follow competitors' 
agents. 4 

An interesting instance of obtaining information is furnished 
by the case of Otto Nelson ; 

Q. . . . where was Otto Nelson? A. He was in Boston. 

Q. What was he doing at Boston ? A. He was gathering what inform- 
ation he could from competition standpoint and reporting shipments. 

Q. Reporting shipments to whom ? A. To dealers or agents. 

Q. Reporting shipments of what? A. The Lamson cash register. 

Q. To whom did he report these shipments? A. To the factory. 

Q. To the National Cash Register Company? A. Yes. 

Q. And do you know how he would learn of those shipments? 
A. No, I do not. 

Q. Where was he located? A. I only know from what he said; he 
told me that he rented a room across the street and used a spy-glass to 
read the addresses. 

Q. That is, used a spy-glass to read the addresses of what? A. On 
boxes. 

Q. What boxes, of the Lamson machine? A. Yes. 5 

1 Standard Oil Company v. United States. Brief for United States, cit. supra, 
vol. ii, pp. 589-623. 

2 United States v. E. I. Du Pont de Nemours and Company. Pet. Rec. Testimony, 
cit. supra, vol. i, p. 257 ft. 

3 State ex rel. James v. National Cash Register Company. Supreme Court, State 
of Michigan. Record, vol. i, pp. 602-603; vol. ii, pp. 988-990. 

*/«</., vol. i, pp. 54, 69, 86-87, 99. 425-427, 454-455; vo1 - "> PP- 9«5> 93 8 . 
1019, 1162-1163, 1200-1204, 1221-1223. 

5 Testimony of J. E. Warren. State v. National Cash Register Company. Record, 
vol. i, pp. 414-415. 
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In the case of the Lumber Trade associations it is alleged 
that detectives have been employed for the purpose of tracing 
shipments of lumber from manufacturers and wholesalers direct 
to consumers. 1 In this case the espionage practiced may be 
regarded as supplementary to classification and the various 
lists issued by the trade associations. It is true as a general 
proposition that espionage appears only in conjunction with 
other unfair practices. In this way it may serve simply as a 
function of local price-cutting, the operation of bogus concerns 
or other equally reprehensible practices. Indeed it is almost 
impossible to conceive of a reason for gathering information 
with the minuteness which these methods usually involve unless 
such information were to be used to inaugurate a campaign of 
other unfair practices. 

It is assuredly true that the productive and selling efficiency 
of an organization is to a considerable extent dependent upon 
its knowledge of the exact state of trade and its own position 
in that trade with reference to competitors. In the interests of 
its economic efficiency a concern is entitled to keep track of its 
competitors through all ordinary business channels, such as the 
reports of salesmen and similar methods. On the other hand, 
the resort to the use of detectives for tracing the business of 
competitors, the bribing of inspectors and railway employees, and 
analogous practices are and should be regarded as acts of unfair 
competition. The only purpose that information of this char- 
acter can serve is to be used as a function of one or another of 
the unfair practices already described. All the requirements of 
productive and selling efficiency can be fulfilled by information 
obtained through ordinary business channels and without resort 
to practices of such description. 

XI. Coercion, threats and intimidation 

What acts may be regarded as threats, as coercive, or as in- 
timidating is a not uninteresting question. Not every one will 
agree that a given statement, letter or act is, or is intended to 
be, of this character. It is not unlikely, therefore, that there 

'United States v. Hollis. Petition, tit. supra, pp. 54-55. 
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will be some disagreement as to the correctness of the illustra- 
tions which will be cited. 

In order to obviate some of the " tieing " provisions in the 
Shoe Machinery Company's leases which manufacturers found 
so obnoxious, the legislature of Massachusetts in 1907 enacted 
a law which provided among other things that 

No person, firm, corporation, or association shall insert in or make it 
a condition or provision of any sale or lease of any tool, implement, 
appliance, or machinery, that the purchaser or lessee thereof shall not 
buy, lease, or use machinery, tools, implements ... of any person, 
firm, corporation, or association other than such vender or lessor ; . . . 

In spite of this statute the United Shoe Machinery Company 
continued to use practically the same contract as had previ- 
ously been employed. To it, however, was attached the follow- 
ing rider : 

Any and all agreements, stipulations, provisions, and conditions 
hereinbefore printed in this instrument which are in violation of the 
provisions of chapter 469 of the acts of the General Court of Massa- 
chusetts for the year 1907, if there are any such, are hereby stricken 
out before execution and are not agreed to nor made a part of this con- 
tract. 

Independent of and in addition to all other rights hereunder the 
lessor shall have the right to terminate this lease and license at any time 
upon 30 days' notice in writing to the lessee} 

Is the last paragraph of this lease a veiled threat to cancel 
leasesfor all machines if any concern did what the law intended 
to give it the permission to do? Is the intent here to coerce, 
to compel manufacturers to use the machines of the United 
Company, no matter what they had the privilege of doing under 
the law? Mr. Charles H. Jones, testifying in regard to the last 
paragraph above quoted, termed it a " joker," and " a ' joker ' 
of a very serious nature." 

It reads " independently of and in addition." Please observe that 

'Italics are the writer's. Committee on Judiciary Hi. supra, Trust Legislation, 
Serial No. 2; Patent Legislation, Serial No. 1, p. 72. 
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their right to terminate upon 30 days' notice does not depend upon, 
or is not in consequence of any violation on our part. It gives them 
the arbitrary right to terminate this lease at any time, with or without 
reason, upon 30 days' notice." ' 

In other words, if a shoe manufacturer did that which the law 
gave him power to do and the Shoe Machinery Company then 
revoked his lease for essential machines, the company pro- 
bably could not be proved to have done so because of that 
particular act. The shoe manufacturer might have every reason 
to believe that this was the case, but the point would be diffi- 
cult, if not impossible, of proof. 

A Mr. Stanborn contracted to manufacture some shoe ma- 
chines for Mr. Plant (who later was able to invent and pro- 
duce all the machines necessary for the manufacture of shoes). 
The Shoe Machinery Company insisted very strongly that Mr. 
Stanborn should not assist Mr. Plant, but Mr. Stanborn refused 
to be guided by the company. Within three months after- 
ward, the United Company placed upon the market, stock-fitting 
machines similar to those which Mr. Stanborn manufactured 
on such terms "as effectually prevented even his best friends 
from buying any of this machinery of him at all." s 

At a meeting in St. Louis in 1902, the Lumber Secretaries' 
Bureau of Information 3 adopted a constitution and by-laws and 
also a declaration of purpose from which the following quota- 
tion is taken : 

We recognize the right of the manufacturer and wholesaler to sell in 
whatever market, to whatever purchaser, and at whatever price they 
may see fit. 

We claim for ourselves, ... the right to buy of such manufac- 
turers or wholesalers or their agents as we may prefer, and to refrain 
from buying of those who disregard the equities of trade to our injury 
and the demoralization of the retail lumber business. 4 

1 Testimony of Charles H. Jones. Trust Legislation, cit. supra, Serial No. 2; 
Patent Legislation, Serial No. I, p. 73. 

2 Ibid., p. 68. 

3 The Lumber Secretaries' Bureau of Information was an organization composed of 
the secretaries of various state retail associations of lumber dealers. 
'United States v. Hollis. Petition, cit. supra, p. 44. 
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It may reasonably be inquired whether or not this is to be con- 
strued as a threat or is intended to coerce the manufacturers and 
wholesalers to prevent them from selling direct to consumers. 

It was related by Mr. William B. Dailey that the Photographic 
Supplies Combination in an endeavor to enforce its exclusive 
selling arrangements discussed under section v above, called on 
dealers personally, and did not send out circulars or written 
matter which could be used against it. Mr. Moreau of the 
Eastman Kodak Company visited New York, calling on some 
of the dealers. The conversation which took place, as the 
dealers related it to Mr. Dailey, ran somewhat as follows: 

Now, Mr. So-and-so, of course you understand that we must get 
more money for our goods ; . . . We are giving you the full list price 
and we protect you and we expect you to stop handling these other 
men's paper. Of course, we are not making any threat; we do not 
say you have to do it, you understand, but you know we control 
cameras and films on which we have patents, and if you could not get 
these other goods it would be very disagreeable for you. 1 

Only brief reference will be made here to the methods of 
intimidation used by the National Cash Register Company. 2 
The " historical room," facetiously nicknamed the " graveyard", 
which was maintained by that organization, has already received 
much notoriety. It was a display room in the factory at Day- 
ton in which were exhibited the registers of competing cash- 
register companies which for one reason or another had discon- 
tinued business. Display cards with each register reported the 
name of the company, date at which they went out of business, 
amount of money lost etc. The purpose of this extensive 
exhibit was to convince any one considering going into the cash- 
register business that it would be unprofitable to do so. 3 On a 

1 Report of the Industrial Commission, cit. supra, vol. xiii, p. 184. 

'The methods of competition used by the National Cash Register Company are so 
extensive and present so many variations and intricacies that they are well worth 
separate study. They will be fully discussed in an article which the writer has in 
preparation. 

3 Testimony of J. E.Warren. State v. National Cash Register Company. Record, 
cit. supra, vol. i, p. 462. 
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par with this method was the issue of circulars purporting to 
contain the names of various cash-register companies which had 
ceased to engage in business. A list of January, 1910, reads 
in part as follows : 

DEAD CASH REGISTER COMPANIES 

Within the past 15 years 158 cash-register companies have been 
organized to compete with the National Cash Register Co. Of 
these, 153 have failed in business. Their combined capital was $5,735 ,- 
000. Their combined loss was $1,970,000. According to sworn af- 
fidavits of its officers, the Boston Cash Register Co. alone lost 
$192,750.08. Of every 20 cash registers sold, 19 are Nationals. 1 

Only one judgment can be passed upon acts of this character. 
Their purpose and intent is clearly and obviously to prevent 
competition. In some of the cases mentioned they may and 
probably do injuriously affect existing competition. Their 
principal unfairness, however, lies in preventing potential com- 
petition from becoming actual. In the cash-register instance 
this is self-evident. The effect of the rider attached to the Shoe 
Machinery Company leases was to continue in force the " tie- 
ing " restrictions criticised in section iii of this article and which 
the legislature of Massachusetts had intended to eliminate. 
The declaration of policy of the Lumber Secretaries' Bureau of 
Information was equivalent to a warning of the consequences of 
not conforming to the ideas of the retail lumber associations in 
regard to trade ethics. The coercion applied to dealers in 
photographic supplies could scarcely fail to affect injuriously 
the business of competing manufacturers. When the tendency 
of these acts is to injure existing efficient competition, they are 
unfair. If the tendency is for them to prevent a competition 
based upon economic efficiency from arising, they are equally 
reprehensible, possibly more so. 

XII. Conclusion 
The eleven methods of unfair competition that have been re- 
viewed by no means include all of the unfair practices and 
methods which have been and are being employed. This study 

1 United States v. National Cash Register Company. Petition, cit. supra, p. 25. 
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is intended simply to indicate the uneconomic character of such 
competition and to furnish some idea of the variety of forms 
which it may assume. The review of these practices naturally 
prompts one to consider their significance. 

In any satisfactory solution of the trust problem the funda- 
mental question to be considered is the interest of the consum- 
ing public. In a word, this interest is the procurement of the 
best goods at the lowest prices. So long as this requirement is 
fulfilled, it is of little moment to the consuming public who pro- 
duces the goods. If the public is to obtain the best goods at 
the lowest prices, those units of organization which have the 
highest productive and selling efficiency must be preserved. If 
the productive and selling efficiency of a great combination or 
monopolistic organization is such that it can sell better goods 
at lower prices than can its competitors, there is from the stand- 
point of the public no disadvantage in such a form of organiza- 
tion, provided, the public receives the benefit of this superior 
service. If on the other hand a great combination or monopo- 
listic organization cannot sell better goods at lower prices, if 
either of such units retains its position, not by productive and 
selling efficiency but through other methods, it is equally clear 
that such units are highly undesirable from the standpoint of the 
public. In the last analysis the test is and should be efficiency. 
If free competition can serve the public better, can give the 
best goods at the lowest prices, drastic steps should be taken 
to secure competition, steps much more drastic than have yet 
been employed. If, however, combinations and monopolies 
can give the better service, let us by all means adopt them as 
fundamentally necessary. Having done so, organizations of 
this character can be so regulated as to insure that they will 
give the public in the form of lower prices the benefit of their 
superior efficiency. 

Unfair competition has beclouded the issue between compe- 
tition on the one hand, and combination and monopoly on the 
other. Today it is impossible to determine their compara- 
tive value to society. We have no means of knowing in how 
many cases the development of large monopolistic units has 
been due to superior productive and selling efficiency, in how 
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many cases it has been due to unfair practices. In almost 
no case has competition had an opportunity to work freely. 
Almost invariably it has been restrained and restricted by 
practices of the character described. To arrive at a sound 
economic solution of the trust problem, a solution, in other 
words, that is based upon the relative efficiency of competing 
and monopolistic units of organization, it is absolutely necessary 
to free business and industry from the artificial restraints im- 
posed by unfair competition. Thus only can we determine to 
what extent free competition is efficient and able to survive. 
Coincidently we shall for the first time be able to observe to 
how great an extent large combinations and monopolistic units 
will be able to maintain themselves in the face of free and 
unrestricted competition. 

The writer is persuaded that the only satisfactory solution 
of the trust problem is to be found in the preservation of pro- 
ductive efficiency. If this means competition, let us compel 
competition ; if it means combination and monopoly, let us by 
all means preserve those features. 

But while entertaining this general view, the writer is also in- 
clined to believe that most large combinations and monopolies 
will not be able to justify their existence under conditions of fair 
competition. The predominant position which many of these 
organizations occupy today and have occupied in the past is 
largely the result of unfair competition. No student of the 
history of the National Cash Register Company is likely to be- 
lieve that the predominance of that organization could have 
been secured without the unfair methods which it employed. 
Without local price-cutting, the old powder trust could scarcely 
have secured its monopolistic position. The cost of undertak- 
ing the maufacture of powder is too small, and a local custom or 
trade may be too easily developed. Many will be inclined to 
believe that the old Standard Oil monopoly would have been im- 
possible without the favors of the railroads and the use of un- 
fair practices. So one might multiply instances of organi- 
zations, in whose history the use of unfair methods has played 
a prominent part. When these methods are as conspicuous 
as in the three cases just mentioned, they point strongly to 
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the conclusion that they have been fundamental factors in trust 
development. Eliminate unfair practices and methods and you 
will render it exceedingly difficult for industrial predominance 
to be attained in the future. 

Aside from the results which the elimination of unfair com- 
petition will have upon future combination and monopoly, there 
is also to be considered the effect which it will have upon the 
predominance of existing units. In but few cases can it be 
anticipated that present monopolistic organizations will be able 
to maintain themselves. If unfair practices be not merely pro- 
hibited but eliminated, a few years will witness a substantial 
decline in trust power. 

For example, consider the National Cash Register Company. 
Scores of concerns have embarked in this business. In the 
great majority of cases they have been killed off by the most 
unfair and reprehensible methods. If those methods are pre- 
vented, the resultant effect upon the cash-register monopoly in 
the next decade or two. can hardly be doubted. 

The Steel Corporation seems to have employed practically 
no unfair methods. What is the result? Although the abso- 
lute output of the Steel Corporation has steadily increased since 
its organization, its relative output has pronouncedly declined. 
More specifically, " the result has been that whereas at its organi- 
zation in 1 90 1 the Corporation may be fairly said to have con- 
trolled about 60 per cent of the entire crude steel and finished 
steel business ©f the country, at the close of 19 10 its percentage 
was not much over 50 per cent." 1 This represents a decline of 
sixteen per cent in its proportion of control. It is merely an 
indication of the efficiency of competition when artificial re- 
strictions are not imposed. It is worth noting that this decline 
took place in spite of the acquisition of the Tennessee Coal, Iron 
and Railroad Company and several other concerns. Had these 
acquisitions not been made, the relative decline must have been 
considerably greater. 

The International Harvester Company furnishes a somewhat 

1 Report of the Commissioner of Corporations on the Steel Industry, part i, p. 373. 
Cf. ch. ix, ibid., pp. 359-377, for a complete study of the relative position in the 
steel industry which is occupied by the Steel Corporation. 
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similar example. The Harvester Corporation has not been 
guiltless of unfair methods of competition. It appears to be 
true, however, that in recent years, since 1906 or 1907, little or 
no unfair practices have been employed. The three principal 
harvester lines are binders, mowers and rakes. 

In each of these three lines the International claims that it 
has lost ground in relative total output. In 1903 it controlled 
the following percentages of the business of the United States r 
binders 98.15 per cent; mowers, 92.05 per cent; rakes, 84.90 
per cent. These percentages of control are claimed to have de- 
clined to the following: binders, 85.04 per cent in 1912; 
mowers, 72.98 per cent in 191 2; rakes, 67.79 per cent in 191 1. 1 
If these figures are correct the Harvester Company in a period 
of less than a decade has lost about the following percentages 
of its proportion of the total business: binders, 13 per cent; 
mowers, 20 per cent; rakes, 20 per cent. 

Liberate industry from unfair competition and for the first 
time in our industrial history you will have competition that is 
based upon economic efficiency. Such competition will go a 
long way in the direction of solving the American trust problem. 
If competition based upon productive and selling efficiency is 
the only competition that will be tolerated, that competition will 
show an enormously increased effectiveness over present com- 
petition hindered and hampered as it is by unfair practices. At 
the same time the abolition of unfair methods will bring into 
actual operation a vast amount of potential competition now 
either absolutely suppressed through devices like the Shoe Ma- 
chinery " tieing " clauses or else deterred by other practices 
which have been described. 

The next point of inquiry is the method by which unfair 
practices are to be eliminated. Perhaps this could be accom- 
plished under the Sherman Act. But if it were, a radical change 
would be necessary in the attitude of the Department of Justice 
and of the courts toward enforcing that statute. Many proceed- 
ings involving unfair competition have been equity proceedings, 
and injunctions have been issued against various practices. 

1 United States v. International Harvester Company. Statement, Brief and Argu- 
ment for Defendants, p. 189. 
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When the criminal clause has been invoked, punishment has 
frequently taken the form of insignificant fines. 1 

The writer disbelieves that a mere injunction or fine will de- 
stroy unfair practices. An injunction is not always obeyed. 2 
A fine is scarcely likely to be effective so long as the profits of 
unfair practices are sufficiently great to leave a surplus over and 
above it. It is submitted that unfair competition should be 
penalized by imprisonment only. In fact, the writer is some- 
what inclined to believe that the only restraints of trade that are 
deserving of such punishment, are unfair practices. 

Since many are not clear as to the meaning of unfair compe- 
tition, that term should be defined or explained by law. By 
this it is not meant that specific enumeration should be 
resorted to. In many cases unfairness cannot be determined 
except with reference to the consequences of a given act. The 
definition of unfair competition, therefore, should be general in 
terms. Any act or method of competition which hampers, 
injures or destroys concerns which could compete on the basis 
of their productive and selling efficiency should be forbidden, as 
should also any method except productive and selling efficiency 
which prevents potential competition from becoming actual 
competition. The power of deciding the question of fact as 
to whether or not a given act or acts are unfair, would rest 
under this general definition in the hands of the jury. The 
predetermination of specific enumeration without regard to 
the actual results and consequences of prohibited acts would 
thus be avoided, and no injustice would be done. This pro- 
gram may seem drastic but it is no more drastic than are 
the measures which have been taken by some organizations in 
order to destroy competition. Drastic wrongs demand drastic 

remedies. 

Wm. S. Stevens. 

Columbia University. 

1 No one has yet gone to prison for the violation of the Sherman Act. In one 
case where a conviction was secured the fine imposed by the court was $265. Sev- 
eral convictions show fines of less than $5000. 

! Cf. Contempt Proceedings against the Southern Wholesale Grocers' Association 
for failure to obey the injunction of the court. 



